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RESPONSE OF FREEDOM’S WATCH, INC. TO THE COMPLAINT FILED BY
THE DEMOCRATIC CONGRESSIONAL CAMPAIGN COMMITTER

I INTRODUCTION

Tlus responds to the notification by the Federal Election Commussion (“Commussion™) of a
complamt filed agamnst Freedom’s Watch, Inc (“FW™) by the Democmatic Congressional Campaign
Commuttee (“DCCC") 1n the sbove referenced matter For the reasons set forth below, the
complaint 13 without ment and the Commission should find no reason to believe that FW violated
the Fedeml Election Campagn Act of 1971, as amended (the “Act”), or Commussion regulations,
dismuss the matter, and take no further action

FW speafically and genenlly denies each allegation made m the DCCC's complant The
Office of General Counsel must spply a fair and objective review of FW's advertwement, applying
the standards estabhshed by the federsl courts — and especully the United States Supreme Coutt m
FEC v Wiconun Right to Life Inc , 127 S Ct 2652 (2007) "WRIL") — and Commission
regulations Sece 11 CFR § 114 15(d) (knuting information that the Commission may consider in
evalmting & communication) If propesly applied, this process will result in findings that

® FW’s advertisement constitutes a permissible electioneering communication under WRTL
and Commussion regulations, and

® FW tmely reported all informstion required of nonprofit entities sponsoning s permussible
electioneering communication

Accordingly, the DCCC’s complamt s without ment and the Commission should dumsss the mateer
and take no forther action
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A  FWsadvertncment

FW began uting an sdvertisement entitled “Famuly Tax” which discusses the ssue of taxes
and their impact on Lousiana famibes on Apnl 15,2008 The advernsement discusses the public
policy positions and voting record of Don Cazayoux, at the ime a Member of the Loutstana House
of Representatives The advertisement includes a call to action that asks viewers to call Mr
Cazayoux and tell hum to oppose tax hikes that, upon mformation and belief, were soon to be an
sssue before the Loussians legulature The advertisement does not mention an election, refer to Mz
Cazsyoux as a candudate, refer to & political pasty, solicit campaign contributions, refer to the act of
voting, o1 discuss any personal chamactenistic or activities of Mr Cazayoux A copy of the script 1s
attached to this sesponse as Exiubst A

I THE FREEDOM’S WATCH ADVERTISEMENT IS A PERMISSIBLE
ELECTIONEERING COMMUNICATION.

In WRTL, the United States Supreme Court upheld an as applied challenge to the ban on the
use of corporate funds to finance clectioneening communications 127§ Ct 2t 2652 The Court
held that only communications that sre the funchonal equivalent of express sdvocacy are subject to
the ban on corporsate funds financing elecioneenng communications Jd at 2670 & 2673 A
communication 13 the functional equivalent of express advocecy only if st “is susceptible of no .
reasonsble interpretation other than an appeal to vote foz or against a specific candsdate ” Id at
2667 On the other hand, a genuine 1ssuc ad, which 1s not subject to the electioneenng
commumecation rules, lacks mndicia of express advocacy because 1t does not mention an election,
candidacy, political party ot challenger, and the communication does not take s posttion on &
candidate’s chazacter, quahifications ot fitness for office 1d.

In the wake of this decision, the Commission prosmigated an exemption from the corpomte
ﬁmdqulﬂm:mutfo:d:mﬂCFR 51142 Mmmhﬁem

mybefnndedmdlcuponuﬁmﬁ Eﬁll CFR §11415,72 Fed Reg 72903
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The Commussion adopted a safe harbor provision with three prongs to determine whether 2
commumication quahfies as a permawmble elechioneenng communication  Corporations, mcluding
nonprofit cosporations such as F\V, ase permitted to make electioneering communications to the
general public unless the communication 13 susceptible of no reasonable mterpretation other than as
an appeal to vote for o1 aganst a clearly sdentified federal candidate 11 CFR 11415@) A
communication is permussible 1f st quahfies for the safe harbor by

(1) Not mentiomng any election, candudacy, polincal party, opposing candsdate, or voung by

the genenl public,

(2) Not taking a position on the candidate’s character, quahfications or fitness for office, and

(3) Focusing esther on a legislative, executive ot judicial matter or sssue, and urging 2

candidate to take a particular position or action with respect to the matter or 1ssue, oz urging

the public to adopt a particular posttion and to contact the candidate wath respect to the
mnatter o1 issue
11CFR 11415() A communication that satisfies the safe harbot provision demonstrates that 1t
18 susceptible of a reasonable interpretation other than as an appeal to vote for or agamst a federal
candidate Such commumecations are not the functionsl equivalent of express advocacy and may be
pad for wath corporate funds

In the instant case, FW"s advertsement satusfics the safe harbor exemption A fatrand
objective review of the communication confirms that st does not mention an election, candidacy,
political pasty, opposing candidate, oz votng by the genetal public The communication does not
contain any direct mention of the topics hsted above, or any mdirect references to such topics See
72Fedneg72903 meqlqhndvuﬂmtdoumtmﬁedmofﬁcdem

nbmyguuluhmeubvoﬂngmchu‘kmmbubmubwmm reference
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the candidate’s office or candidacy such as “Bob Jones 1 running for Senate ™ 1eference pohitical
parties, make compaiative 1eferences to the candidate’s opponent, or imphed references to
incumbents such as “it’s ime to take out the trash, select real change with Bob Smuth ™ See id
Accordingly, the FW communication satisfies the first prong of the safe harbor provisson

FW’s communication satisfies the second prong of the safe harboi provmsion because it does
not take 2 posstion on the canddate’s chaiacter, qualifications or fitness for office Rather, FW’s
communication discusses the 1ssue of taxes and Don Cazsyous’s record of supporting lugher taxes
on goods such as grocenies and sexvices such as utibities m his then-role as a Member of the
Lowmstans House In the Eaplanation and Justification to the permissible electioneening rule, the
Commussion stated

The Commussion agrees with the many commenters who argued that a 1eference to the past

voting record of the officeholder or candidate on & particular 1ssue does not by itself

constitute taking a posiion on a candidate’s ot officeholdes’s chamcter, qualificstions, or

fitness for office
Id Here, under the Commission’s justification of its own rule, the discussion of Mr Cazayouz's
public policy record of supporting highes taxes does not constitute taking a postion on his
charactes, quahifications or fitness for office

Finally, FW's advettisement satisfies the third prong of the safe harbor provision because 1t
focuses etther on & cutrent legmlative 1ssue and urges Mr Cazayoux to take s particular posstion or
action with respect to that sssue  He was a sitting Member of the Loustana House at the time and
taxes were scheduled to be on 1ts agends The advertisement contams a clear, non-electoral call-to-
action that urges the viewess to “Tell Don Cazayoux to oppose tax hikes ® The video portion of the
sdvertnement states “Call Don Cazayoux at 225-638-8725 and tell him to oppose tax hikes” The
phone number listed 13 the legulative office number for then-Rep Don Cazayoux The
Commusion’s Explanation and Justification shows that even 1f Mr Cazayoux had not been a sitting

elected officul st the time, the ad would sull be consdered permssible
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Finally, the Commussion agiees with those commenters who pointed out that ssue advocacy
groups may urge a candidate who 15 not a mitting officeholder to take a certam position on a
legisiative, executive oz judicial ssue, not becsuse they want to advocate the candidace’s
election o1 defeat, but becsuse they want the candidate to commut to taking action on s
certain ssue of the candidate 1s elected Therefore, unlike the rule proposed i the NPRM,
the final rule inchudes not only references to sitting officeholders but also refeiences to any
federsl candadate  Howeves, 1n order to quabify for the safe harboz, the EC must esther urge
the candidates themselves to take a poution, oz urge the public to take a posstion and
contact the candidate

Id at 72904 FW’s advertusement sausfies the third prong of the safe harbor provision by urging the
public to contact M1 Cazayoux to urge hum to “oppose tax hikes™ m the audio and visual portions
of the advertisement since he 15 2 self-descnibed “leader” of the Loumtana House ' Accordmgly,
FWs advertisement satisfics all three prongs of the safe hatbor provision and constitutes &
permussible electioneenng commumcation under 11 CFR § 114 150) 2

Under 11 CFR § 114 15(), 1f a communication does not qualify for the safe harbor
provision, it may still qualify as a permusmble electioneeting communication  The Commussion
considets two factors under the balancing test (1) whether the communication contains any mdica
of expzess advocacy, and (2) whether the communication has content that would suppoit a
determunation that 1t has an interpretation other than as an appeal to vote for or agamst & clearly
sdentified candidate ]d If, on balance, the communication has an mterpretation other than as an
sppeal to vote for or against s federsl candidate, the communication constitutes a permmsuble

! CITE TO BIO ON HIS WEBSITE

2 The DCCC's complaint, which fisls 1o cite any exact lenguage, mucharacterizes FW's advertuement ss one that
“expresdly advocstes the defiest of congresssonal candidste Don Cazsyoux ™ Complamtat 1 As explaned above, FW's
sdvestuement satisfics the safe harhos provasson for petausetble electionsening communscations It doss sot contan
express under even the most stramed stespeetation of the regulatory defimstion of expeess advocacy under
sections 100 22(s) oz 100 22(b) FW"s advertmement contains a clear non-clectonl call 10 action that urges the vaswer o
contact Mr Cazssyoux st hus Loussena House telephone number sad urge ham to oppose Ingher taxes  Thesefore, FW's
mummmmnﬁhwmwm
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electioneening communication Id Any doubt regarding the permismibility of the communication
must be 1esolved in favor of permitting the communication Sge id § 114 15(c)(3) The only
evidence the Commission may consider in conducting the balancing test 1s the content of the
comtmunication and hmited background information such as whether the individual named 1n the
communicstion 15 a federal candidate o1 whether the advertsement describes a public policy 1ssue
Id § 114 15(d)

As discussed above, FW’s advertuement does not contam any mdicia of express advocacy
The advertisement does not meation any election, candidacy, political pasty, opposing candidate, or
voting by the general pubkic Jd § 114 15(c)(1)() It also does not take a position on Mz
Cazayoux’s character, qualsfications or fitness for office Id § 114 15()(1)(x) Rather, FW's
advertisement focuses on the 1ssue of taxes then before the Louisiana legslature mn which he was
serving and urges the public to contact Mi Cazsyown sbout opposing tax hikes Segid
11415(c)@2)(@) The adverusement includes a clear call-to-action urging the pubhc to contact ham
about oppostng higher taxes Id 114 15(c)@)(m) Accordingly, on balance, FW"s advertsement
constitutes & permussible electioneening communication because it has an mterpretatson other than as
an appeal to vote for or agamst a clearly identified federal candidate
III. FWPROPERLY REPORTED IN A TIMELY MANNER THE REQUIRED

INFORMATION FOR FERMISSIBLE ELECTIONEERING
COMMUNICATIONS BY NONPROFIT ENTITIES.

On Apail 16, 2008, FW filed FEC Form 9, 24 Host Notics of Dusbursements/Obligations
foz Electioneenng Communications, with the Commission as required by 11 CFR §§ 114 15(f) and
104 20° Sgc Rxhubit B FW's report lists the dentifyng mformation for the organmation, the
persons sharing or exercising control, and the required stemization of dsbutsements and obligations

3 As # pmlxninary mattes, FW seserves the nght to challenge the constitutionslity of the Commismon’s reporting
sequisament for permssashle elechionsering communscations (11 CFR Sﬂ“!(l)h !Mﬁl)hulcnﬂu&qme
Comt's WRTE dermon R
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mformation 11 CFR § 104 20(c), Exhibit B The form was timely filed within 24 hours of the
public dstubution on Apnl 15, 2008

Putsuant to the Commusion regulations, FW was not required to kst donors to the
oiganization Commussion regulations require the duclosute of donots on FEC Form 9 anly in
crcumstances where the donors make donations for the spectfic purpose of funding electioneering
commumicanons 11 CFR § 104 20(c)(9)

Thus, new section 104 20(c)(9) does not require corporations and labor organizations

making electioneening communications pexmussible under 11 CFR 114 15 to repost the

wdentities of everyone who provides them with funds for any reason Instead, new section

104 20(c)(9) requires a labor organzation oz a corporation to disclose the sdentitses only of

those persons who made a donation aggregating $1,000 or mote specifically for the putpose

of furthenng ECs pursuant to 11 CFR § 114 15 dunng the reporting penod
72Fed Reg 72911 Accordingly, only donations made for the speaific putpose of furthering
clectioneenng communications are required to be disclosed on FEC Form 9  FW did not solicat any
donations fo1 the purpose of amng an electioneenng commumication in Lonisians or elsewhere  All
funds contubuted to FW duning 2008 have been for genemal putposes its genersal purpose is to
engage 1n activities that further FW’s core sssue agenda The sctusl funds expended for producing
and airng “Family Tax” were disclosed on the FW Apnl 16, 2008 FEC Form 9  Therefore, this
allegation 1s without ment
IV. CONCLUSION

Foz all of the foregoing reasons, the DCCC complant 13 without ment and the Commissson
must dismiss this matter and take no further action FW's advertwement satisfies the safe harbor
provisions of 11 CFR 114 15 and constitutes 2 permussible electioneering communication that may
be pasd for with corporate funds Swumilarly, the advertisement slso qualifies as a petmisable
electioneenng communication undet the balancing test set forthm 11 CFR § 11415(c) Funally,

WnuﬁdmwobhmbyﬂhglwmphuFBCMQemmgmoﬂhuqumd
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June 12, 2008

Respectfully submtted,
Rysn Tesgue L
Genenl

Freedom®s Watch, Inc
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EXHIBIT A

Freedom's Watch - LA-08
30TV

"FAMILY TAX"
April 13, 2008

VIDEO

S ————

A ——

Shot of gas pumps
Super “Local gas pnce hils another all-ime hgh”
Source The Times-Proayune 4/8/08

Cut 1o Prciure of Don Cazayoux
Super “Volad i Resse Taxes"

Super "Cazayoux voled for lugher ncome s’
Source Sundey Advocefe, 6/18/02

Source 1: Roll Call Votes #60, #1138, #174, 2002

Source 2: "How legmisiors voled on seleciad msues,” Sunday
Advocale [Baton Rouge], 6/16/02

Source 3: Roll Call Vole HB 298, Roll Call #2204, Conference
Report Passed 71-33, /7000, Cazayoux voled Yea

Source 4: “Here's how legesiaiors volad on tax propossis,’ The
Advocste [Baton Rouge), 6800

Super “Higher tanss on ubiity bils”
Source Sunday Advocele, 6/11/00

Source 5: Roll Call Vol HB 140, Roll Call #219, Conference
Report Passed 70-32, 6/7/00, Cazayoux voled Yea

Source &: "How legrslaiors voled on select lssues,” Sundsy
Advocete Belon Rouge], 6/1100

Super “Higher (axss on grocenes”
Source Sunday Advocele, 6/11/00

Source 5: Roll Call Vois. HB 140, Roll Call #218, Conference
Raport Passed 70-32, 8700, Cuzayoux voind Yea

Source 8: "How lagmisiors voled on selsct ssues,” Sundey
Advocsie [Balon Rouge], 6/11X00

Super ‘Bimmnale Child Tax Credd”
Source: Sundey Advocele, /1100

Source T: Roll Call Vols HB 268, Roll Call #204, Conference
Report Passed 71-33, 6/700, Cazayoux voled Yea

Source §: "How legmiators volad on select issuse,” Sundey
Advoosis [Balon Rouge]. 6/1100

Souroe 8: Guy Cosies, "Lawmekars in denial” Asecciaied Pres,

Family budgets are tight
And what's Don Cazayoux done 1o help?

He voled o rame tmms

Cazyoux voled for
Higher mcome taxes (Sources #1, #2, 13 M)

Higher tsxes on utity bils (Sources #5, #8)

Higher taxss on groceries. (Sources #S, #8)

He even wanied 1o eliminals Loussiane’s chid tax oredit
(Sources 7, 18, 19)

Super "That's ke ralang taxes on our keds®

ﬂd;hlﬂrnmuh
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Super “Tgher taxes on our lods and the coresl they eel

Super “‘Cazayoux's voles have cost you foo much”

Super “Tell Don Cazayoux fo siop tmang you Call 225-838-8726 "
Paxd for by Fresdom's Waich

and not authorzed by any candidae or candidaie’s commetise
|y froedomewpichor

Higher taxes on our ads, and the cereal they sat
Cazayoux's voles have costyou oo much
Tell Don Cazayoux o oppose tax hkas

wm-wuumam
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EXHIBIT B

FEC FORM9

24 HOUR NOTICE OF DISBURSEMENTS/OBLIGATIONS FOR
ELECTIONEERING COMMUNICATIONS

Freedom's Watch Inc

11— -T'Eﬁm

6 Oy, S

wa , DC 20004 c

X New oa 14 2008
3 s This Dustement o 4. Covering Period veugh
Amanded ‘)¢ 15 2008

& (DutvofPobic Distinionf) 04 15 2008 M Coummmtca e _Famaly Taxes

6 Thefiriea(n)  indvikel @ Unmoorporaied Orgeniesbon ) Oualfied Nonprolt Corporation (11 OFR 194 10)
X Corparaiion, Labor Organization or Oualiid Nonprolit Oorporaken mefang consnuncatons under 11 CFR 144 15
& O, speoly

7 K the filer (s on individusl, uninsarporsied organteaiion or quekiied nonprof corporation, . X
were the disbursemants made exsluaively from donahons to & segregated bank acoount?

8 Cusiodian of Revords

) Nerme
aauglas N_Robinson
[ ) [ T ]
401 9th 8t. NN
woh

%. « DC 20004

'l Ill‘.. Inc Chief Financial Officer

10 Toki Disixrvemenie/Obligations This Sinjloment 125,966 80

Undar penalily of paduty. | sorilly thal i dinlomant 5 irus, sovect arl conglele

TYPE OR PREIT NANE OF vou Douglas W. Robinson
AT Wm oxy 04/16/2008

NOTE Substuuiss o AR, cxORsAES ov betuplily SRgiie sy BN e pons sl 6 siskement s Ry prttiiep of FU 8 © 0y
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aum&wmm Moz 2 OF 4

11 Pereon(s) Shering/frcleing Oontrol

ﬂ“:'n':'x Sembler

) ASSsa Gaember sad 600e0)
5658 Centzal Avenus

8t Petersberg, FL, 33707-1728

TR TR T TaS TR W R

The Semblexr Cowpany Chairman
N tthev Brooks

TSI bl e ven)
50 F Street MW Suite 100

Washangton, DC 20001
" Casvpation
Republican Jewash Coalition Exacutive Dirsctor

-ha-:r:. Fleischer

" AGines puesber wel Shne)
624 0ld Post Road

WoeaTora, Y 10506

o U CIeR
Fleischer Commmications President

-_fl:.um Weidner

[~
3355 Las Blvd South

Las Vegas, NV 89109

Las Vegas Sands Corporation President

[ ]
Carl Fortas

[ ]
401 Sth st W

W B aIrSh
wm, DC 20004

Fresdom's Watch Inc. Executave Vice President
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Crossroads Media

o4 15 2008

66 Canal Center Plasa, Suite 555 Asmourt 110. 966 80
-%oxmdrn Vlﬁ ﬁ‘?ﬁu ' o !
—m ﬁ ' [ L

04 15 2008
. — T4 — {1 L[ ]
Media Placement .
o A ey T G
Don Casayoux ) Prosttens O 86 u-u-;g,, de
Sk
F w— [ remany ”-n-l
d; e ':~M.
Tow TR Cadh ——— Olies Songhd [ Fowe L~ ) e
als
1 seeene =  [lrwwy [ Josss
Ew Ottt —— G"'Mp
et e T o,

3299 K 8t, NN Suite 200 Amount
o — e How 15,000 00
~mashington DC_ 20007 Compuraston O
[ —] [ ——]

04 15 2008

Medaa Production

oo of Uitvasaal Sakaiog el of comaiastabl
Iii“ﬂia Sn LA _
Don Caszayoux r“m.ﬂ_

Wr’
Pemary _ ] Genost

1
X oner pyeanr » T
5-— - — Possmry Genani
ronset 2 —— "] oser weetty
T TRl Gl Ullao Wi T ) oo e
- — Py ] oo
:“m - Joter ppuety
PUTTURL of Suwomsmis e T oo byterst ’ . 125,966 80
TOUAL This Pasied
m-:-?;:::'" > + 125,966.80
~ 1RO MO SN LREEIT)




